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SCOTTISH GOVERNMENT RESPONSE TO THE WELFARE REFORM COMMITTEE STAGE
1 REPORT ON THE WELFARE FUNDS (SCOTLAND) BILL

I am writing to provide you with a response to the stage 1 report on the Welfare Funds
(Scotland) Bill that was published by the Committee.

I very much welcome both the Committees conclusion that the Bill provides a suitable
framework for establishing the Fund on a secure statutory framework, and their
acknowledgment that the existing interim scheme is viewed positively by the Parliament,
relevant partners and users of the scheme.

The report contained a number of recommendations/suggestions for the Scottish Government to
consider. The Scottish Government response to the report is attached at Annex A.

I hope you find this useful.

Kind regards

MARGARET BURGESS
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ANNEX A - Scottish Government response to the Welfare Reform Committee
Stage 1 report on the Welfare Funds (Scotland) Bill, 7th Report, Session 4,
(2014)

I am grateful to the Committee members, and to all those who gave evidence, for
their work regarding the Welfare Funds (Scotland) Bill, and subsequent stage 1
report published on 8 December 2014.

I very much welcome both the Committees conclusion that the Bill provides a
suitable framework for establishing the Fund on a secure statutory framework, and
their acknowledgment that the existing interim scheme is viewed positively by the
Parliament, relevant partners and users of the scheme.

The Scottish Government has considered the suggestions and recommendations
made by the Committee, and our response to those which apply to the Bill is shown
below with the relevant recommendation numbers being taken from the listing in the
executive summary of the report.

General Principles

7. The Committee recommends that the Scottish Government reconsiders the
eligibility criteria in section 2 of the Bill in light of al/ the written and oral evidence
received to ensure that al/ those in legitimate need of the fund are able to
access it.

8. The Committee recommends that the Scottish Government make every effort to
integrate the work of the Scottish Welfare Fund with the Children and Young
People Act 2014 and the upcoming guidance related to this Act.

While noting the concerns of stakeholders and the Committee, the Scottish
Government does not have a free hand in being able to provide for everyone who
might benefit from welfare funds.

Section 2 of the Bill replicates the amendment of Schedule 5 to the Scotland Act
1998 made by the Scotland Act 1998 (Modification of Schedule 5) (No 2) Order 2013
which gives the powers to the Parliament to legislate in this area. This is commonly
known as the section 30 order.

Section 2 of the Bill reproduces the wording of the Section 30 order. This means
that it gives the Funds the broadest possible scope to operate within the reservation.

The Bill sets out a high level framework for welfare funds. The regulations and
guidance which will be published under the Bill will set out the details of the
operation of the funds and we will do all that we can to ensure that the guidance is
framed in such a way as to integrate the work of welfare funds into existing Scottish
Government policy.
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Outsourcing the operation of the fund

9. The Committee acknowledges the benefits that may be drawn from local
authorities working jointly to administer the fund. It also takes some comfort
from the view of the Minister that the Scottish Government does not envisage
the fund being outsourced to a private company.

10. The Committee recommends that the Scottish Government consider the issue of
outsourcing in light of EU procurement laws and thresholds to ensure that private
companies are not allowed to undertake the work.

11. The Committee would also suggest that the Scottish Government issue
guidance to help steer local authorities through the outsourcing process and to
provide consistency in approach.

It is not possible under EU public procurement rules to specify in the Bill that a
contract for the provision of a service like welfare funds be reserved solely for third
sector organisations to tender for.

In light of this, and after careful consideration of the evidence presented before the
Committee and the Committee's recommendation, the Scottish Government intends
to bring forward an amendment at stage 2 of the Bill which would remove the section
relating to outsourcing.

This amendment would not prevent local authorities making arrangements to
administer welfare funds jointly, since section 56(5) of the Local Government
(Scotland) Act 1973 provides a general power for two or more local authorities to
discharge functions jointly. .

Local Authority first tier reviews

12. The Committee is content with the continuation of local authorities conducting
first tier reviews. However, it recommends that the Scottish Government and
COSLA monitor the number of reviews and if necessary explore the reasons for
the low numbers. The Committee recommends that notification of the right of appeal
is included in all rejection letters to applicants.

13. The Committee notes the view of the Delegated Powers and Law Reform
Committee that it is preferable to require, rather than allow, Scottish Ministers to
regulate regarding local authority reviews. It is encouraged that the Scottish
Government does not foresee any difficulties with this change in language.

The Scottish Government intends to bring forward an amendment at stage 2 which
will put a right for applicants to welfare funds to require a first tier review on the face
of the Bill.

The Scottish Government continues to work with COSLA and local authority
practitioners to monitor the number of both first and second tier reviews. The
guidance for the interim scheme requires that local authorities include notification of
the right of review in decision letters to applicants. Model decision letters have been
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developed and shared with the Scottish Welfare Fund Practitioners' Network. We
have also produced and printed a leaflet detailing applicants' rights to review which
we have distributed to local authorities to include with their decision letters.

The draft regulations which were published to support the Bill also require that all
decisions must be made in writing and must include details of how applicants can
ask for a review if dissatisfied.

Scottish Public Sector Ombudsman (SPSO) conducting second tier reviews

15. The Committee welcomes the commitment of the SPSO to carry out a full
consultation and publish guidance on how it will conduct reviews in which it will
set out their obligations, timescales and processes. It also supports the SPSO
in its call for an appropriate provision to this effect to be included in the
legislation.

16. The Committee suggests to the Scottish Government that it would be useful to
include the SPSO on the list of groups to consult on changes to regulations or
guidance. It would also be helpful to include in regulations or guidance a
requirement for local authorities to provide information or representation to the
SPSO when required.

The Scottish Government intends to address the role and responsibilities of the
SPSO in respect of welfare funds by bringing forward stage 2 amendments to the
Bill. These amendments will deal with procedural matters in connection with the
SPSO undertaking second tier review.

These amendments will amongst other things include SPSO in the list of groups to
be consulted before guidance is issued, and will include relevant evidence gathering
powers for the SPSO to obtain information from local authorities.

Fraud, the recovery of funds and loans

17. The Committee recognises the need to be able to act accordingly if there is
fraud or abuse of the fund to the detriment of genuine fund users. However, it
believes that the fund should preserve an ethos of trust and respect and should
not start from the assumption that Scottish Welfare Fund users intend to
defraud.

18. The Committee understands and supports the Scottish Government's clear
intention that the fund is a grant making scheme and that it has no wish to revert
to loans. However, in the interests of clarity, and to future proof the grant making
aspect of the fund, it would recommend a tightening of the language in section 5
to clarify that the provision is indeed concerned with fraud.

The Scottish Government's intention is that welfare funds operate as grant schemes
and not loan schemes. However noting concerns that have been expressed, we
intend to bring forward a stage 2 amendment to ensure that local authorities are
precluded from using welfare funds to provide loans.
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Administrative Funding

19. The Committee supports the Finance Committee's view that it is vital that
administration of the fund is supported by the appropriate resource levels and
that growth in demand for assistance is recognised.

20. The Committee welcomes the assurance of the Minister that the Scottish
Government is happy to reconsider the distribution of administrative funding
pending any strong evidence which arises through the benchmarking exercise
from COSLA. It encourages COSLA to make its findings publically available as
soon as possible.

The Bill is a high level framework which will put the welfare funds on a statutory
footing, and as such not the vehicle to address administrative funding. The Scottish
Government has committed to reconsidering the administration funding if COSLA
provide evidence through their benchmarking exercise that the fund cannot be
administered with the funding provided. That benchmarking information was received
on 14 January and is now under consideration. However, it remains our view that at
around 15% of the overall programme funding, the current administration budget
allocation should be enough to deliver the Scottish Welfare Fund.

We continue to support local authorities to share best practice in relation to
administration of the Scottish Welfare Fund.

Funding to set up the SPSO as a second tier reviewer

23. The Committee notes that uncertainty about the number of cases will have a
significant, yet currently unquantifiable, impact on the funding, resource and
space requirements for the SPSO.

24. The Committee supports the recommendation from the Finance Committee and
the SPSO that, once the legislation is in place, reviews should be conducted to allow
the true nature of demand for second tier reviews to be established.

The Scottish Government has, in consultation with the SPSO, estimated set up costs
and annual running costs for a separate unit within the SPSO to deal with second tier
reviews.

These estimates are based on the SPSO experience of setting up new functions,
and the costs of delivery of a similar scale review function for a different fund in
Northern Ireland. The estimates will be subject to reconsideration as more
information becomes available on second tier review numbers.
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Review

25. The Committee is aware of the increasing administrative workload which is
being placed on local authority staff. In light of this the Committee recommends
on-going monitoring, rather than a review clause. This would allow the Scottish
Government and local authorities to keep a close eye on performance and
respond more proactively to any needs.

26. The Committee suggests that the Scottish Government may wish to work with
COSLA to consider how its benchmarking evidence may be useful in this
process.

The Scottish Government is undertaking an ongoing monitoring programme in
respect of the Scottish Welfare Fund. We currently fund a dedicated development
officer post in COS LA, and a quality improvement officer to oversee a quality
improvement programme, which includes a series of visits to local authorities with
case observations, twice-yearly workshops with all local authorities and bi-monthly
practitioner meetings. This work is in addition to the comprehensive statistical
publications that are published quarterly on the Scottish Welfare Fund.

The annual report on welfare mitigation activity, which is required by the Welfare
Reform (Further Provision) (Scotland) Act 2012 also includes material on the
Scottish Welfare Fund which provides Parliament and interested parties with
information on how the Fund is operating.

We would also anticipate that the operation of welfare funds and the legislative
framework surrounding them would be considered within the changing environment
that may be brought about due to the implementation of the Smith Commission
recommendations.

We will scrutinise the cOSLA benchmarking exercise, which we hope will inform
many aspects of the future welfare funds.

Power to make regulations

27. The Committee notes the view of the Delegated Powers and Law Reform
Committee that the regulations should be subject to the affirmative procedure.
As the Bill provides a framework and the majority of the operational detail will be
contained in regulations the Committee feels it is importantthat they receive a
detailed level of scrutiny.

28. The Committee looks forward to seeing the full Scottish Government response
to the enquiries from the Delegated Powers and Law Reform Committee. It
welcomes the Scottish Government interim response that it foresees no difficulties in
moving to the affirmative procedure.

The Scottish Government intends to bring forward an amendment at stage 2 which
will provide for regulations made under the Act to be subject to the affirmative
procedure.
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ISSUES FOR REGULATIONS AND GUIDANCE

As the Committee report points out, the detail of how welfare funds will be
administered is not set out in the Bill. However, the evidence that the Committee
took raised a number of important points for consideration.

The Committee has made a number of further recommendations relating to issues it
believes should be taken into account during the development of the regulations and
guidance that would be published under the Welfare Funds (Scotland) Act.

The Scottish Government is already working in a number of these areas, such as
awareness raising, accessibility and consistency to address the concerns raised in
respect of the current interim scheme, and will fully consider the recommendations in
the Committee report when producing draft regulations and guidance. Subject to the
passage of the Welfare Funds (Scotland) Bill, the Scottish Government intends to
carry out a consultation on the draft regulations and guidance in summer 2015.

Scottish Government
January 2015
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